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MISC. (J) NO. 63/2019 
(Arising out of Title Appeal No-19 of 2019) 

 

Md. Habijuddin Fakir 
S/o (L) Miasan Fakir  
R/o: No.3 Rangagora, 
Mouza–Borsola 

       District – Sonitpur, Assam 
    ---- Appellant /Petitioner    

-Vs.- 

Abdul Kadir 
S/o (L) Abdul Rajek   
R/o: No.3 Rangagora, 
Mouza–Borsola 

       District – Sonitpur, Assam 
 

----- Respondent/Opp.party 
 
Ld. Advocate appeared for the petitioner          : - Mr. S.K. Singh 
Ld. Advocate appeared on behalf of OP  : - Mr. P. Sarma 
 

A petition under Section 5 of 
Limitation Act & came up for 
final hearing on-01/11/2019.  

1. Instant Misc. case arisen out of a petition filed by petitioner/appellant 

against the O.P/Respondent under section 5 of Limitation Act praying 

for condonation of 24 days delay in preferring T.A No-19/19.  

2. Petitioner’s/appellant case: - The petitioner’s case appears to be 

in a narrow campus is that Petitioner preferred T.A No-19/19 along 

with the instant misc case against the judgment and decree passed 

by learned Munsiff No-1, Sonitpur, Tezpur. It is further pleaded that 

petitioner being defendant of T.S No-69/09 dissatisfied with the 

judgment of learned court below and preferred instant appeal along 

with condonation of delay of 24(twenty four) days in preferring 

appeal. It is further pleaded that Judgment & Decree was passed on-

25/04/2019 and certified copy was applied on-29/04/2019 and the 
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same was received on 03/05/2019. That petitioner/appellant could 

not prefer the appeal in time as the petitioner/appellant was not well 

and was undergoing treatment. Further his mobile was broken due to 

which the concerned advocate couldn’t inform him about the 

judgment. The counsel of his own applied for the copy of judgement 

and received the same at his own cost and having no option left the 

concerned advocate sent a letter to him on 08-05-2019 and the 

petitioner received the same on 17-05-2019. The petitioner/appellant 

met the concerned advocate on 16-06-2019 and the counsel 

prepared the appeal within 5 days and subsequently preferred the 

appeal on 20-06-2019 for which 24 days delay caused. That 

petitioner/appellant has submitted medical prescriptions and 

cerificate issued by doctor for his ailment. Under the above said 

grounds the petitioner prayed to condone 24 days of delay in 

preferring the appeal. 

3. Per contra, O.P contested the prayer of the instant Misc. case of the 

petitioner by filing written objection both in law and facts. The O.P 

stated that the petition is not maintainable and tenable under facts 

stated in the petition and grounds made therein. That the grounds of 

delay in preferring the appeal stated in para No.2, 3 and 4 of the 

petition are not true and the said grounds are completely imaginary 

and concocted. That the said grounds of delay in preferring the 

appeal for 24 days are not sufficient grounds for satisfaction of the 

Hon’ble court for condoning the delay in preferring the appeal. That 

no genuine and reliable documents have been filed by the petitioner 

along with the petition to substantiate the ground of delay for 

satisfaction of the Hon’ble court. That the reason of broken cell 

phone of the petitioner/ appellant due to which he couldn’t contact 

his counsel is not believable for satisfaction of the Hon’ble court. That 

the delay of every day, hour and minutes should be elaborately 

clarified in the petition filed for delay, but it is done so in the petition. 

That the appeal is filed by the same learned counsel who conducted 

the case of the defendants in the learned lower court, hence, taking 5 

days time in preparing the appeal is not to be accepted. That there 

are 7 number of defendants in T.S No.69/2009 and they jointly 

contested the suit, if the present petitioner who has preferred the 

appeal had been suffering from any illness, the remaining 6 number 

of defendants could have made contact with the concerned counsel 
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during illness of present petitioner. Upon the above OP/ Respondent 

prayed to reject the condonation prayer.   

DISCUSSION, DECISIONS AND REASONS THEREOF 

4. Heard both the sides and perused the entire case record 

carefully. The petition filed under section-5 of Limitation Act 

backing with medical prescriptions and in support with an 

affidavit.  

5. During the time of hearing, learned advocate appearing on behalf 

of the respondent /OP conceded the prayer of the petitioner/ 

appellant and did not raise any objection.  

6. We know instant misc. case has been arisen out of a petition filed 

under section-5 of Limitation Act for condoning 24(twenty four) 

days of delay in filling appeal against the judgment & decree 

passed by Learned Munsiff No-1, Sonitpur on-25/04/2019. The 

petitioner/appellant prayed to condone 24(twenty four) days of 

delay in filling appeal contending that the petitioner/ appellant 

was unwell and was undergoing treatment due to which he 

couldn’t contact the concerned advocate in time. The medical 

documents submitted with the petition disclosed that 

petitioner/appellant actually undergoing treatment from 27-03-

2019 to 14-06-2019. One copy of Advocate notice dated 08-05-

2019, disclosed that ld. Advocate had issued notice upon the 

appellant informing about the judgment of 25-04-2019. It further 

disclosed that appellant was not in touch with the ld. Counsel for 

about 10 months and his mobile found switch off. As such it seen 

that 24(twenty four) days delay has been explained by the 

petitioner/appellant side in support with documents and affidavit.  

7. Now coming to the settled provisions of law this court finds that 

the expression "sufficient cause" in section 5 of the Limitation Act 

should receive a liberal construction so as to advance substantial 

justice. Rules of limitation are not meant to destroy the rights of 

the parties. They are meant to see that parties do not resort to 

deliberate tactics, but seek their remedy promptly. While 

considering a case for condonation of delay, the court must 

always remember that in every case of delay there can be some 

lapse on the part of the litigant concerned. That alone is not 

sufficient to turn down his plea and shut the door against him. 

8. It is well known principles that law of Limitation and condonation 

of delay are two effective implementations in the quick disposal 
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of cases and effective litigation. On the one hand if the law of 

limitation keeps a check on the pulling of cases and prescribes a 

time period within which the suit can be filed and the time 

available within which the person can get the remedy 

conveniently. The law of Condonation of Delay keeps the principle 

of natural justice alive and also states the fact that different 

people might have different problems and the same sentence or 

a singular rule may not apply to all of them in the same way. 

Thus it is essential to hear them and decide accordingly whether 

they fit in the criteria of the judgment or whether they deserve a 

second chance. 

9. In the light of discussions above this court finds that for effective 

disposal of the dispute if the parties in a civil proceeding deserves 

second chance then they may be allowed to contest the 

proceeding in compliance the principles of nature justice in case 

the parties prevented from appearing before the court under 

some genuine problems.  

10. Now arriving again to this case, this court already observed that 

respondent/ O.P during the time of hearing conceded the prayer 

of petitioner/ appellant. Furthermore, the grounds pleaded for 

condonation of 24 days delay in preferring appeal has been 

explained properly. Hence, it is seen that the grounds disclosed 

from the petition filed by the petitioner/appellant appears to be 

justifiable for condonation of 24 days delay in preferring appeal 

against the judgment and decree of Learned Munsiff No-1, 

Sonitpur.  

11. Therefore in the light of above said discussions, this court is of 

considered opinion that petitioner/appellant deserves a chance to 

prefer appeal against the judgment and decree passed by 

Learned Munsiff No-1, Sonitpur by way of condoning 24 days of 

delay and in the event this court condones such 24 days of delay 

the other side is not going to be prejudiced. More also, that will 

help the court to decide the real points of controversy between 

the parties in Appeal. Hence, upon the above the prayer for 

condonation of 24 days delay is allowed with cost of Rs.2000/-.  

ORDER 

12. Upon the above said observation instant misc. case stands 

dispose of by way of passing the following orders:-  
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1. The 24(twenty four)days delay caused in 

preferring appeal against the order passed 

by Learned Munsiff No-1, Sonitpur is hereby 

condoned; 

2. The Title Appeal preferred by the 

petitioner/appellant against the Judgment & 

Decree of Learned Munsiff No-1, Sonitpur is 

admitted for hearing; 

3. Let the LCR be called for;  

4. Petitioner/appellant shall pay cost of 

Rs.2000/- to the O.P/ Respondent.  

13. Instant order has been passed u/s-5 of Limitation Act.   

14. Misc. (J) case is disposed of accordingly.           

  
Civil Judge 

Sonitpur, Tezpur 


